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I. INTRODUCTION

The story of American constitutionalism invariably focuses on the
formation of the federal Constitution. Supposedly, 1787 marked a
culmination in thought following the confusion Americans
experienced with written constitutions after the Revolution. In the
traditional view, the federal Constitution resolved early
uncertainties about the meaning of American constitutionalism and
became the definitive model for subsequent constitution-making.’
Because state constitution-making both before and after 1787
frequently departed from the federal model, scholars typically
assume that the state experience is principally instructive for its
contrast with the federal Constitution.’

Re-examining how the American Revolution prompted
constitutional understandings, and how those understandings grew
and developed in the states, both before and after adoption of the
federal Constitution, casts serious doubt on the conventional story.
The American experience with written constitutions in the states
demonstrates a continuity with, as well as a crucial departure from,
British law that developed America’s distinctive constitutionalism.

* Professor of Law, University of New Mexico School of Law. This essay originated as the
sixth Brennan Lecture delivered at Oklahoma City University Law School on November 7,
2002. The author would like to thank Dean Lawrence Hellman and his colleagues for their
interest and hospitality. The author also offers deep thanks to Michael Browde, Jim Ellis, and
Marlene Keller for their very helpful critiques of this essay. Particular gratitude is owed to
Joe Franaszek for his extraordinary help in refining ideas and text in multiple drafts.

! The principal foundation for this view is GORDON S. WOOD, THE CREATION OF THE
AMERICAN REPUBLIC 1776-1787, at 467 (1969).

2 See, e.g., AN UNCERTAIN TRADITION: CONSTITUTIONALISM AND THE HISTORY OF THE
SOUTH 3, 4-5 (Kermit L. Hall & James W. Ely, Jr. eds., 1989) (analyzing an “American”
constitutional tradition through southern reaction to the federal Constitution). See also
Morton Keller, The Politics of State Constitutional Revision, 1820-1930, in THE
CONSTITUTIONAL CONVENTION AS AN AMENDING DEVICE 67, 6870 (Kermit L. Hall et al. eds.,
1981) (discussing the value of diversity between state and federal constitutions in deciphering
the proper place of state constitutions in American government).
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