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I. INTRODUCTION

The story of American constitutionalism invariably focuses on the
formation of the federal Constitution. Supposedly, 1787 marked a
culmination in thought following the confusion Americans
experienced with written constitutions after the Revolution. In the
traditional view, the federal Constitution resolved early
uncertainties about the meaning of American constitutionalism and
became the definitive model for subsequent constitution-making.1

Because state constitution-making both before and after 1787
frequently departed from the federal model, scholars typically
assume that the state experience is principally instructive for its
contrast with the federal Constitution.2

Re-examining how the American Revolution prompted
constitutional understandings, and how those understandings grew
and developed in the states, both before and after adoption of the
federal Constitution, casts serious doubt on the conventional story.
The American experience with written constitutions in the states
demonstrates a continuity with, as well as a crucial departure from,
British law that developed America's distinctive constitutionalism.

* Professor of Law, University of New Mexico School of Law. This essay originated as the
sixth Brennan Lecture delivered at Oklahoma City University Law School on November 7,
2002. The author would like to thank Dean Lawrence Hellman and his colleagues for their
interest and hospitality. The author also offers deep thanks to Michael Browde, Jim Ellis, and
Marlene Keller for their very helpful critiques of this essay. Particular gratitude is owed to
Joe Franaszek for his extraordinary help in refining ideas and text in multiple drafts.

1 The principal foundation for this view is GORDON S. WOOD, THE CREATION OF THE
AMERICAN REPUBLIC 1776-1787, at 467 (1969).

2 See, e.g., AN UNCERTAIN TRADITION: CONSTITUTIONALISM AND THE HISTORY OF THE
SOUTH 3, 4-5 (Kermit L. Hall & James W. Ely, Jr. eds., 1989) (analyzing an "American"
constitutional tradition through southern reaction to the federal Constitution). See also
Morton Keller, The Politics of State Constitutional Revision, 1820-1930, in THE
CONSTITUTIONAL CONVENTION AS AN AMENDING DEVICE 67, 68-70 (Kermit L. Hall et al. eds.,
1981) (discussing the value of diversity between state and federal constitutions in deciphering
the proper place of state constitutions in American government).
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This essay explores the ways in which American
constitutionalism in the states was, and continues to be, more than
just a precursor or contrast to the federal "ideal," but a rich and
dynamic tradition in itself. State constitutionalism springs from
our colonial inheritance, but underwent a uniquely American shift
from a belief in a right of revolution based in natural law to the
notion of a central role of "the people" as the ultimate sovereign.
The people's role found expression in written constitutions and took
shape in the constitutional transformation from the conventional
right of revolution to the right of the people to alter or abolish the
constitutional order under which they chose to be governed. The
right to "alter or abolish" established a central and ongoing role for
constitutional change in American government.

Indeed, the exercise of the people's right to bring about
constitutional change—even if contrary to established constitutional
procedures—is one of the hallmarks of American constitutionalism.
The rediscovery and reexamination of these lost worlds can only
enrich the continuing debate as we define and apply our singular
brand of constitutionalism to the new problems which confront us as
a people.

II. COLONIAL INHERITANCE AND UNDERSTANDING OF "THE RIGHT OF

REVOLUTION" IN 1776

The traditional model of government that Americans inherited on
the eve of their Revolution rested on the concept of government as a
theoretical and implied bargain between the King and the people.
Reciprocal duties existed on each side. A King protecting his
subjects was due allegiance; establishing the basis of a contractual
relationship between the monarch and his subjects. Under this
relationship, the people retained the ability to cancel the implied
contract—through a right of revolution—if the King failed to
provide protection. Americans drew upon this right when they
accused George III of breaching the implied contract of government,
thereby releasing the American people from their duty of allegiance.

The Declaration of Independence proclaimed the right to "alter or
abolish" government whenever government "becomes destructive" of
its rightful ends.3 Leaders of the American Revolution identified

3 THE DECLARATION OF INDEPENDENCE (U.S. 1776), reprinted in l THE FEDERAL AND
STATE CONSTITUTIONS: COLONIAL CHARTERS, AND OTHER ORGANIC LAWS OF THE STATES,
TERRITORIES, AND COLONIES NOW OR HERETOFORE FORMING THE UNITED STATES OF AMERICA
4 (Francis Newton Thorpe ed., 1906) [hereinafter FEDERAL AND STATE CONSTITUTIONS].


